ESDA visits WIPO

INTERNATIONAL CONVENTION FOR THE PROTECTION
OF PERFORMERS, PRODUCERS OF PHONOGRAMS
AND BROADCASTING ORGANIZATIONS
(ROME CONVENTION, 1961)
INTERGOVERNMENTAL COMMITTEE
Twentieth Ordinary Session
Geneva, September 7 to 9, 2009
ESDA attended the 20th session of the Intergovernmental Committee on the International
Convention for the Protection of Performer, Producers or Phonograms and Broadcasting
Organisations (the Rome Convention) held in Geneva between 7th and 9th September
2009.
This was ESDA’s first visit to a WIPO
meeting at their headquarters in Geneva
prompted by the role the Rome
Convention plays as the fundamental
treaty governing the treatment of
performers and producers in the handling
of Neighbouring Rights revenues and our
historical campaign to have the word
‘directs’ included in the scope of eligible
performers in Article 2(a) of the treaty.
ESDA’s efforts to persuade WIPO, Neighbouring Rights collection societies and other
institutions that the role of the sound director and music producer should be recognised in
the categories that are defined as Performer have hitherto been expressed by written
contribution to various consultations on such treaties as the WPPT, the EU’s Rental And
Lending Directive and Copyright Directive and the EU’s Recommendation pertaining to
Collective Rights Management.
The Geneva visit was not only an opportunity to take part in the 4 yearly Rome
Convention meeting but also contribute to the open-ended consultations on the proposed
(and nearly agreed) treaty on the Protection of Audiovisual Performances.
Face to face discussion with many governmental and non-governmental delegates were
cordial and enlightening and seemed to be more courteously open to listening to the
ESDA proposals for definition change than had previously been the case. Of course,

words can be cheap in face to face encounters but a combination of a new generation of
delegates (many were attending for the first time) and the realisation that the impact of
international treaties must catch-up and even anticipate technological change precipitated
a general impression of suppressed urgency born out of frustration over the interminable
‘open-ended’ consultations over the Audiovisual Performances Treaty.
As an ‘observing NGO, ESDA was not able to participate in part of the intergovernmental consultations held toward the end of the 2nd day, however, ESDA was able
to make a statement during the first day, principally concerning the need for the Rome
Convention and the treaties which relied upon its definitions to reflect the reality of
modern recording processes.

DAY 1
The first day’s session was devoted to the Rome Convention meeting. It was a formal
and strictly agenda driven. After the election of the Chair for the meeting, the delegates
agreed to recognise EDSA’s registration as attendees to this and subsequent meetings of
the Rome Convention.
The meeting was jointly convened on behalf of WIPO, UNESCO and ILO (International
Labour Office) which each reported on progress made with initiatives for which they had
been responsible. This and formal notice of countries that had acceded to the Rome
Convention during the four years since the last formal meeting preceded statements from
Sweden and Japan regarding the value of the various training programmes which their
governments had helped to fund.
After the election of the Chair for the meeting, the delegates agreed to recognise EDSA’s
registration as attendees to this and subsequent meetings of the Rome Convention.
A detailed report of the meetings in English, French and Spanish can be found at
http://www.wipo.int/meetings/en/doc_details.jsp?doc_id=129818
The business did allow comment from delegates on the future of the Rome Convention as
an instrument. The representative of the Ibero–American Federation of Performers
(FILAIE) presented a concerned critique (Report para 28) of the way the RC had not
responded to the development of new technologies in respect of protecting performers
especially in the context of A/V performances.
ESDA concurred (Report para 29) with the remarks of the representatives from FILAIE
and reinforced the on-going misunderstandings that occurred because of the roles actually

undertaken by sound directors, known colloquially as producers. The fact that the Rome
Convention was drafted over four decades ago was proving a handicap to performers as it
failed to recognise the reality of the recording process and encouraged an inability to
identify rights holders.
A few other delegations including AEPO made similar statements of frustration on behalf
of performers but the meeting was concerned that since the issues were being discussed
under the agenda of the Protection of Audio Visual Performances Treaty within the
Standing Committee on Copyright and Related Rights, the RC Committee could not
resolve it’s position.
The meeting turned to the issue of when the next RC meeting would be and the rule that
governed its convening. It was agreed that the 4 year rotation of RC meetings would be
amended to two years with the added proviso that a meeting would be held no later than a
year after the other discussions had been concluded.
It is clear that whilst ESDA’s priority has been the RC since its inception, the WIPO
focus has shifted to the A/V Performances Treaty and that any consideration of the
advisability of changing the core definitions (Article 2) will be a part of those
discussions, before (possibly) being referred back to the RC Committee.
In order for ESDA to have any impact on the discussions surrounding the AVPT, it
should consider being present at the SCCR meetings. The way is now clear for an
ESDA delegate to attend the 14–18 December meeting in Geneva whose agenda
includes discussion on this topic. Agenda below
http://www.wipo.int/meetings/en/details.jsp?meeting_id=17462
DAY 2
The second day was to be an informal examination of positions held under the ‘Open
ended’ consultations that have been going on for some years about the proposed Treaty
on the Protection of Audio Visual Performances.
A ‘IP Watch’ report can be found at : http://www.ipwatch.org/weblog/2009/09/09/ʻpositive-noisesʼ-on-resuming-talks-on-audiovisualperformances-treaty/

Pre-meeting (over heard) conversations were bemoaning the lack of decisiveness that
categorized these discussions and there were suggestions that a fixed timetable would
yield more substantive results. The key issue of dissention was surrounding transfer of
rights.

A joint statement was made on behalf of FIA and FIM, the international federations for
actors and musicians respectively. Throughout the world, artists made an enormous
contribution, most were self-employed and often out of work, a state of affairs which
justified them deriving on-going compensation for the work they do. In particular,
performers need protection in a ‘producer’, buyers market as well as from piracy and
draconian contractual relationships. A presumption of transfer of rights was opposed
strongly by audio visual performer organizations but it was clear that there was no
justification in delaying the completion of the treaty.
In response, FIAPF, the International Federation of A/V Producers stated that there was a
symbiotic relationship between A/V producers and performers which necessitated the
transfer of performers’ rights in order to maximize revenue streams. The Motion Picture
Association (USA) believed that A/V producers take a risk which includes A/V
performers fees. Performers get paid in advance and residually and since producers need
to pre-sell rights internationally to finance productions, controlling performers’ rights
was an essential component in providing the required economic certainty. Te MPA
believed that collective bargaining solutions were not appropriate.
In contrast, the collective management bodies AEPO/ARTIS, represented by Xavier
Blanc, cited the lack of protection for audio visual performers within the RC as
demonstrating that any treaty should ensure that A/V performers’ rights are established
and preserved internationally.
The meeting was adjourned so that the observers could withdraw from the consultations
to be held on an intergovernmental basis.
Further discussion with Xavier Blanc covered the current situation in AEPO/ARTIS and
SCAPR especially in respect of the treatment of sound directors/studio producers in the UK
and Holland. The relationship between PPL and some other collective management bodies
were still quite tense with regard to establishing workable bi-lateral agreements. PPL’s
introduction of the ‘performing producer’ category in the UK had not been adopted in the
same way in other countries but some were finding other ways to recognise the sound
director role.
Consideration should be given to the rights of ‘film directors’ in the context of A/V
neighbouring rights revenues. If film directors are to participate in performer revenues,
they may welcome the inclusion of the word ‘directs’ into the Article 2 definition.

